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Petitioners John R. Hampshire and Gary L. Machan 
respectfully submit this Reply Brief on matters raised for the 
first time in the Brief of Appellant Dean A* Mackintosh 
("Mackintosh"). 
I. THE BRIEF OF APPELLANT MISSTATES THE EVIDENTIARY 
RECORD. 
Contrary to Rule 50, Utah Rules of Appellate 
Procedure, the Brief of Appellant contains no citations to the 
evidentiary record. See Brief of Appellant at 3 to 6. This is a 
significant violation, because the Brief of Appellant 
substantially misstates the record. 
The most glaring misstatement is plaintiff's 
characterization of an unsigned document, which is attached to 
Appellant's Brief without any record citation or evidentiary 
foundation, as a "written agreement" that was never litigated in 
the Brickyard1 action. Brief of Appellant at 3-6 and Exhibit A. 
In fact, that unsigned document was an exhibit to Mackintosh's 
deposition and two affidavits executed by Mackintosh, was 
submitted to the trial court in opposition to plaintiff's motion 
for summary judgment, and was attached to Mackintosh's Brief to 
the Court of Appeals in the Brickyard action.2 Both the trial 
1
 Brickyard Office Associates v. Mackintosh, Case No. 
870394 CA (Utah Ct. App., filed January 5, 1989), Exhibit H to 
Petition. 
See the Statement of Facts and first exhibit to 
Mackintosh's Brief to the Court of Appeals in the Brickyard 
action, attached hereto as Exhibit "A", and the Record on Appeal 
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court and the Court of Appeals considered that memorandum 
together with other documents Mackintosh submitted in the 
Brickyard matter. After five years of litigation, the Court of 
Appeals rejected Mackintosh's argument that the unsigned 
memorandum allowed him to avoid the Statute of Frauds, and 
affirmed the trial court's judgment. See Memorandum Decision 
filed January 5, 1989, Record on Appeal 173-175, Exhibit H to 
Petition, at 2-3; Order and Judgment dated June 30, 1987, Record 
on Appeal 154-159, Exhibit G to Petititon, 15 7 and 13. 
Mackintosh's Brief to the Court of Appeals in the 
Brickyard action and his Brief in Opposition to the Petition for 
Writ of Certiorari in this case plainly reflect that Mackintosh 
is simply trying to relitigate the same factual issues under a 
new theory, Compare the Brief of Appellant at 3-6 to Exhibit 
"A." Because those factual issues were fully adjudicated in the 
Brickyard action, their relitigation is barred by the rule of 
issue preclusion. 
II. THE BRIEF OF APPELLANT MISSTATES BOTH THE 
SUBSTANCE AND EFFECT OF THE COURT OF APPEALS' 
DECISION IN THE BRICKYARD ACTION. 
First, the Appellant's argument is premised upon a 
partial and misleading quotation of the Court of Appeals' 
decision in the Brickyard action. Brief of Appellant at 5. 
Appellant omitted the qualifying phrase which indicated that the 
Court of Appeals fully intended its decision in the Brickyard 
at 16, 113, 187, 242, 243, 343, and 344. 
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case to preclude relitigation of the same issues in this case. 
Quoted correctly, the decision's last paragraph reads: 
Except insofar as our 
disposition may have 
collateral estoppel 
implications, nothing 
said in this decision is 
in any way intended to 
affect defendant's claims 
against Machan, 
Hampshire, and perhaps 
others which have 
apparently been asserted 
in another action nor to 
affect other claims and 
issues in the instant 
action which are not 
before us in this appeal. 
Memorandum Decision filed January 5, 1989, Record on Appeal 173-
175, Exhibit H to Petition, at 3 (Emphasis added). 
Second, the Brief of Appellant misstates the 
issues which the Court of Appeals decided in the Brickyard 
action. The Court of Appeals explicitly reviewed and affirmed 
the trial court's determination that the agreement alleged by 
Mackintosh was barred by the Statute of Frauds. Like the trial 
court, it rejected Mackintosh's argument that the Statute of 
Frauds could be satisfied by construing together a number of 
documents which did not constitute an agreement signed by 
Petitioners. It found that none of the documents signed by 
Petitioners "so much as hint at the existence of the contract 
defendant seeks to prove." Based upon that factual 
determination, it affirmed the trial court's ruling that the 
agreement alleged by Mackintosh was barred by the Statute of 
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Frauds. Memorandum Decision filed January 5, 1989, Record on 
Appeal 173-175, Exhibit H to Petition, at 2-3. See also Order 
and Judgment entered June 30, 1987, Record on Appeal 154-159, 
Exhibit G to Petition, 5 7. 
Third, the Brief of Appellant erroneously 
characteri2',es the appeal in this case as a mere interpretation of 
the Court of Appeals' decision in the Brickyard action. The 
identity of issues under the doctrine of issue preclusion and the 
character of the agreement under the Statute of Frauds are 
questions of fact to be determined from the evidentiary record in 
this case, not questions of law to be divined from the 
unpublished appellate decision in the Brickyard case. QIC, Inc. 
v. Wilcox, 738 P.2d 630 (Utah 1987); Robertson v. Campbell, 674 
P.2d 1226, 1230-31 (Utah 1983); Copper State Thrift & Loan v. 
Bruno, 735 P.2d 387 (Utah Ct. App. 1987). 
III. THERE ARE COMPELLING GROUNDS FOR THE ISSUANCE OF A 
WRIT OF CERTIORARI. 
The Brief of Appellant incorrectly states that 
Petitioners have not identified grounds for the issuance of a 
writ of certiorari. Rule 46, Utah Rules of Appellate Procedure, 
indicates that a writ of certiorari may be granted for special 
and important reasons, including a conflict with decisions of 
this Court or another panel of the Court of Appeals, and a 
decision on an important issue of state law that should be 
settled by this Court. The Court of Appeals' confusion of the 
separate rules of issue preclusion and claim preclusion, and its 
-4-
reversal of the trial court's factual determinations on the 
identity of issues and the character of the agreement based on 
the pleadings rather than the evidence, create a conflict of 
authority and raise important issues of state law. These are 
important reasons for a writ of certiorari to be granted under 
Rule 46. 
CONCLUSION 
For the foregoing reasons, Petitioners John R. 
Hampshire and Gary L. Machan respectfully request that this Court 
issue its Writ of Certiorari and review the Opinion of the Court 
of Appeals on the merits. 
Dated this XLluk^ day of August, 1992. 
BERMAN & O'RORKE 
Partricia A. O'Rork 
Attorneys for Petitioners-
Defendants John R. Hampshire 
and Gary L. Machan 
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before Judge Noel tor essentially trie same reasons previously 
advanced before Judge Dee The parties again supplied memoianda 
and argument and tne Court notified the parties that it granted 
plaintiff's motion (R450), uhereupon plaintiff supplied an 
extensLve proposed order and judgment (R454) to which defendant 
objected (R451), but tne same was signed by the Court (R^+59) 
The order recited that the detendant has no counterclaim against 
the plaintiff and is dismissed, that defendant had no right, 
title or interest m the property and his "Notice ot Interest" 
was void, that the alleged oral agreement with Machan and 
Hampshire is not a defense to plamtitf's slander ot title claims 
but the defendant is not baired from raising other defenses to 
the claim or slander of title, and that this constitutes a final, 
appealable order Defendant initiated this appeal and the Court 
stayed further proceedings below pending decision on appeal 
STATEMENT OF FACTS 
The attidavit ot Dean A Mackmtosn, defendant, dated 
l_30-84, riled in opposition to a notion tor partial nummary 
judgment (R108) rentes that the allegations ot his Answer and 
Counterclaim are true and attached to his attidavit an Exhibit 4 
to his deposition wnich is a memorandum or understanding between 
Mackintosh, Hampshire and Machan, whicn memorandum he states was 
followed and performed as written except tor the Brickvard 
property and Silver Clitt (which never materialized) A subsequent 
affidavit of Mackintosh dated 11-5-85, reaffirmed his previous 
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affidavit and attached Exhibit E-4 which he stated was the subject 
of discussions in the depositions of Machan and Hampshire, 9~25~84, 
and that E~4 was in the handwriting of Hampshire with some notations 
thereon by Machan and was prepared in January 1982, when Machan 
and Hampshire owned and/or controlled all of the stock in Machan 
Hampshire Properties, Inc. which Machan stated under oath was an 
affiliated company with numerous partnerships, including M H 
Properties, M H P Properties, Deseret Pecos, Park City Art 
Company, Uintah Plaza, Vantage Point Ltd., Brickyard Associates, 
Richfield Palza Associates and two or three others, all of which 
were still in existence except Park Sahara Company. The balance 
of Mackintoshfs affidavit is set forth as filed (R324~325) and 
quoted as follows: 
"Said Exhibit E-4 refers to several projects in which Machan 
and Hampshire were associated as principals and in which 
Mackintosh received the designated percentage interest 
except his 10% interest in the Brickyard property which is 
the subject of this action and the 1% interest in "Silver 
Cliff" which never materialized. A summary of the pertinent 
title transfers is as follows: 
The Brickyard Associates, a partnership of Machan and 
Hampshire obtained title from Gibbons & Reed and the 
conveyances thereafter were: 
Date Grantee Recorded 
08-19-81 Machan Hampshire Properties, Inc. 08-27-81 
09-22-82 M. H. Properties, a Utah Partnership 09-24-82 
04-06-82 John R. Hampshire Family Limited 04-13~83 
Partnership 
04-06-82 Gary L. Machan 04-13-83 
09-23-82 The Brickyard Office Associates 09-28-83 
10-03-83 Utah Title and Abstract 10-26-83 
12-30-83 Brickyard Office Associates, Plaintiff 12-30~83 
3. The course of dealing with respect to the projects 
listed in E~4 was that upon completion of the project or 
the successful launching thereof, Mackintosh would receive 
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his interest in the form of cash, stock in a corporate 
entity acquiring same, limited partnership interest or interest 
as general partner as were finalized by negotiation and 
consultation with counsel in formalizing the continuation of 
the relationship or the purchase thereof. 
4. Pursuant to the agreement in January 1982, with 
Machan and Hampshire, Mackintosh fully performed his part of 
the agreement relating to the Subject Property and on or about 
September 17, 1982, completed a construction financing 
arrangement for $5,500,000.00 as more fully explained in 
the counterclaim of Mackintosh on file herein. Mackintosh 
was given the responsibility of finalizing the $5,500,000.00 
financing with Rainier Mortgage Company of Seattle, Washington, 
which was finalized by note dated September 17, 1982, 
(Exhibit 5 attached) signed by Gary L. Machan, partner and 
John R. Hampshire, partner for MM H Properties, a Utah General 
Partnership1'. As a specific condition to granting the loan, 
Rainier required Mackintosh to execute and deliver his 
"Unconditional Guaranty" as per Exhibit 7, attached, which 
has never been released by Rainier. Mackintosh learned for 
the first time on September 25, 1984, that Machan and Hampshire 
claimed to have sent him an "Indemnity Agreement" dated 
April 12, 1983, marked Exhibit 9 and attached hereto. Affiant 
had never before seen or heard of said Exhibit 9, and it was 
never delivered to Rainier. The said Exhibit 9 is signed by 
Machan and Hampshire and states in part that Mackintosh 
"is no longer participating in the partnership activities 
of various partnerships owned by Gary L. Machan, John R. 
Hampshire...". Mackintosh is informed and believes that the 
plaintiff acting through its partners, Machan and Hampshire 
have recently sold the said property to a third unrelated 
entity from which proceeds the Rainier Mortgage was satisfied, 
and in such event, Mackintosh is entitled to an accounting 
of the sale and payment of the determined cash value of 
his 10% interest together with a legal rate of interest on 
all sums due Mackintosh from the date payments were received 
by the partnership from rental or sale of the property, 
pursuant to the agreement made in connection with Exhibit 4." 
The exhibits referred to in said affidavit are included 
in the appendix hereto. 
Plaintiff sold the Brickyard property, pending litigation, 
on March 26, 1985, for $10,440,000.00 of which $7,549,479.17 was 
applied to property indebtedness, and $70,000.00 was paid in 
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Closing costs, leaving a net equity or profit of $2,820,520.83 
of which the defendant is entitled to 10% or $282,052.08 (R117-118) 
SUMMARY OF ARGUMENT 
POINT I 
The great weight of authority is that a parol partnership 
agreement for the express purpose of carrying on a business or 
joint venture in real estate is not within the Statute of Frauds. 
Exhibit E-4 is a handwritten memo of Machan and Hampshire listing 
the items of joint venture and the share of the participants in 
the gain, most of which were performed. 
POINT II 
Part performance which will avoid the statute of frauds 
nay consist of any act which puts the party performing in such 
position that nonperformance by the other would constitute fraud. 
Mackintosh fully performed his duties with respect to Brickyard 
by arranging and guaranteeing financing of $5.5 Million of which 
the plaintiff had full benefit. 
POINT III 
There were several writings and exhibits bearing 
signatures of the plaintiff's principal partners which referred 
to the subject matter of exhibit E-4 and which should be construed 
together as satisfying the statute of frauds if it were applicable. 
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